
One of the first things that was done by the Winneshiek County Protectors (WCP) concerning possible frac sand mining in Winneshiek County was to look at the regulatory scheme that might be in place to protect the public and the county from any possible pollution problems stemming from frac sand mining; chronic long term pollution or particular immediate pollution events.

Regulatory agencies that had jurisdiction were contacted or their proffered regulations or ordinances were reviewed. We contacted or reviewed regulations of the Mines and Minerals Bureau of IDALS, the Iowa Department of Agriculture and Land Stewardship; MSHA, the federal Mine Safety & Health Administration’s Fort Dodge office; the Iowa DNR; the State Fire Marshal; the Iowa DOT Vehicle Enforcement; and the Winneshiek County Zoning Code ordinances that were cited as ordinances that would regulate frac sand mining. You will notice the complete lack of any departments of health or human needs and services. The importance of this lack will be fleshed out in the Johns Hopkins study below.

Our analysis of those proffered regulatory schemes yielded many areas of mining that are not regulated by any agency or entity. The shortcomings we found in the regulatory protections for the public we categorized using these seven words and phrases: 

1. Patchwork: meaning there are different regulations in different areas none of which overlap, or cover, the entire industrial endeavor. Agencies are separate, regulate different aspects, and don’t talk with each other.
2. No one overall agency: meaning there is no agency that is in charge to make sure that all agencies that should be involved are involved in regulating an industry. And, that those separate agencies are coordinating with each other.
3. Complaint basis: meaning that ordinary citizens must know all about the industrial processes, chemicals used, etc, and know the regulations that should be being followed in order to report pollution events and to protect themselves from chronic long term pollution. This also means that any pollution event the public becomes aware of has already happened.
4. Self regulation: enabling type language in regulations means an industry decides and implements its own ways to meet some regulations. And, no agency regulates actual frac sand mining; the mining company decides how to mine.
5. Local officials lack expertise: meaning local officials are not experts in the regulated industry and have the same problems that are mentioned in #3.
6. Budgetary constraints – authority but no resources: meaning agencies have authority to regulate but no budget for enforcement.
7. Externalities: the human health, infrastructure, and environmental costs of areas considered externalities by industry are borne by the public: neighbor’s health and quality of life including noise, lights, views, constant truck travel, ease of travel, safety of travel on roads, children’s and adult’s ability to enjoy the outdoors, ability to enjoy your property; dust and diesel exhaust; hill and bluff removal; forest removal; the filling of adjacent valleys; roads, bridges and traffic; ability to enjoy the environment through tourism and outdoor activities; employment in tourism, farming, and outdoor activities; etc. 

So, how do we know that our regulatory analysis is correct? One way is to look at other analysis of similar regulatory situations. With the West, TX, fertilizer plant explosion a few days after our analysis was complete, investigative journalists looking at the regulatory scheme that was in place – local, state, and federal – found and identified weaknesses in those regulations that contributed to the explosion. Interestingly, those journalists used the same words and phrases describing the West situation that WCP used in describing the weaknesses in the proffered frac sand regulations. Those same descriptive words and phrases also showed up in the Charlotte, WV, chemical spill which affected drinking water for hundreds of thousands of people. 

And, the 2014 Johns Hopkins University study “Investigating the Role of State Permitting and Agriculture Agencies in Addressing Public Health Concerns Related to Industrial Food Animal Production” used the same descriptive words and phrases to show the gap between what “public health threats” are known coming from industrial ag animal production and what is being done through regulations to protect the public from those health threats. Besides bringing to light the lack of department’s of health in regulatory schemes, this is a seminal study on its own in the area of industrial agriculture. If you google and read the study, you will be introduced to the context those who have been active in this area have struggled under for the last twenty years. And, you will see why, as a result of which regulatory departments have a say, we have been able to make so little headway in protecting the public.

What this regulatory analysis and these examples show is that this isn’t an industry specific problem. Rather, it is a systemic problem with the regulatory schemes put in place in the US to protect people from potentially harmful industries and processes. 


Understanding that existing local, state, and federal regulatory schemes leave out many important areas including human health, WCP put together what we considered the minimum land use ordinances to address those shortcomings. The intent was not to regulate the frac sand industry. The intent was to make sure the people of Winneshiek County, and Winneshiek County itself, would be protected from possible, and probable, pollution events, both long term and immediate, that might be caused by lack of regulations regarding the use of land for frac sand mining.


If there are areas of WCP’s suggested ordinances that may seem peculiar or out of place, hopefully this explanation of what is lacking in local, state, and federal regulations will allow you to see that we are trying to provide protections for people and the county where no protections are provided. 
Bob Watson

