Zook, et al plaintiffs and funders,


Well, the end of the road with the lawsuit has been reached. The Supreme Court decided not to hear our case and sent notice of that decision on Nov 2, 2015.


Thank you very much plaintiffs for lending your names and yourselves to this effort over these last few years. It took much courage on your behalf’s to allow this lawsuit to go forward and to do as much good as it did during the journey through the courts. And, thank you very much to the funders for the financial support to make this lawsuit happen. A short summary of the lawsuit’s trip through the courts is included below.


Although this part of the journey is over, other aspects have yet to be undertaken. We have learned much during this process. We have discovered much that we didn’t know before. And, we have amassed a huge number of studies that support our position. 


That information, and the history and story of the lawsuit, I hope to put into book form in the future; for two reasons. First, so that when I am asked to make presentations on this issue, all of the information we have – and how to use it – will be available in one document for people who are fighting this same issue. Second, we were beat by one word in the language of the EPA statute: “discretion”. With all our information in one document, we can lobby legislators to get that word changed so that “even though the EPA knows the human health and environmental damage” (some of the studies we site were conducted under the auspices of the EPA), they will not be able to “ignore” these facts because they have “discretion” to ignore these facts.

 
So, I have put together a short summary of the lawsuit’s trip through the courts with some interesting facts that happened at each level. I will send this document to funders notifying them of what the outcome has been, and letting them know that they will receive some money back (percentage of what is left multiplied by what amount they put into the lawsuit fund).

Since I have written the previous paragraph about returning unused money, I have had a number of people who wanted us to keep it for other purposes. We may intervene in a similar lawsuit, Humane Society v EPA. That lawsuit lacks our plaintiff standing, and our 177 scientific and medical studies. With that information and plaintiff standing, with knowing the shell game that the EPA is playing (see below), our intervening in that case makes for a better opportunity for that lawsuit to be successful. If you would like your remaining contribution to go towards our possible intervention in that case, let me know. Otherwise, we will return the % of your contribution that we have not used.

        The “book” is mostly written already. A dialogue to tie together the different aspects of what we have been doing is what is needed now. I’ll have Wally check, and hopefully add some information, about the court effort itself. The history of the North Winn confinements, the studies, the op-eds, letters, and powerpoints should all go together in an easily understandable chronology of events. What those events mean to us, to the public, and to the environment, will hopefully be clear at the end of this writing process.

        So this part is over. I hope you cherish this experience. It has been a wonderful learning experience for me, and I hope for you. 

Bob

Bob Watson
2736 Lannon Hill Rd
Decorah, IA 52101
563-379-4147
bobandlinda@civandinc.net
www.civandinc.net  

A short story of our EPA lawsuit in the courts:


We have a lawsuit against the EPA asking them to regulate hydrogen-sulfide and ammonia (they, and hundreds of other gasses are on the toxic list, but only 7 or 8 gasses are regulated), and to designate confinements as stationary sources of these gasses.


Our case alleges that EPA has a non-discretionary duty to list ammonia and hydrogen sulfide as regulated pollutants and CAFOs (confinements and feedlots) as stationary sources of pollution to be regulated under the Clean Air Act. The Clean Air Act says EPA shall, from time to time, list pollutants and stationary sources that in EPA’s judgment reasonably endanger public health and welfare. 


EPA is arguing that the so-called “endangerment finding” is in EPA’s judgment, so the listing is discretionary, so we cannot sue them. Our argument is that because the law says “shall” and “from time to time,” EPA has a mandatory, or non-discretionary, duty, and we can sue them. 


In two previous cases, interpreting identical language in another section of the Clean Air Act, two courts have reached opposite conclusions. One court said EPA’s duty to list is non-discretionary and the other court said it is discretionary. But even the latter court agreed with the same arguments we are making but reached a different conclusion. The judge in our case said the endangerment clause made the duty discretionary. 


One of our main arguments is that because of the 177 studies we submitted to the court showing that pollutants from CAFOs, especially ammonia and hydrogen sulfide, cause health problems, EPA cannot claim that it could reasonably make a judgment that those pollutants should not be regulated under the Clean Air Act. EPA has known about these studies for years. In fact, some of the studies we site were conducted under the auspices of the EPA. 

While finding for the EPA, the Federal District judge in our case (Richard Leon who ruled NSA spying on Americans unconstitutional) said he did not dispute our facts, the 177 studies. The EPA did not dispute those facts either. Although in a footnote, the judge said his reading of the statute language, he thought, didn’t allow him to find for us. We are arguing about statute language instead of getting to argue our evidence in court. 


We appealed to the Appellate Court. Four things of note happened at that level: 1-we added the Jillian Fry Johns Hopkins study on the “gap between known public health threats coming from CAFOs and the regulations that are supposed to protect the public from those known public health threats”. We added the Fry study to give the Appeals Court’s three judges a contextual understanding of what rural neighbor’s of confinements existence is like. 2-One of the judges asked the EPA lawyer what if all of what we say is true. The EPA lawyer shrugged his shoulders and said he didn’t know. 3-When Wally was walking out of the courtroom, a career EPA employee thanked him for bringing the lawsuit. 4-Then we found out that the EPA had no defense, but they were playing a shell game – another suit asked a similar request of the EPA but used a different way – the EPA’s motion to dismiss in our case said we should do what that other lawsuit was doing instead of the way we were doing it, and in the other case said they should be doing what we are doing. We asked for a rehearing based on that information, but were denied. So, no defense by the EPA, only a shell game. The EPA knows what is happening to neighbors and the environment; they just won’t do anything about it, yet.


We have not had an evidentiary day in court yet. We have been arguing “statute” language. We are now appealing to the Supreme Court, and we will be adding John Roberts’ recent major opinion in the Obamacare case to our appeal in which he argued that you can’t take words or phrases of a statute out of context. The EPA’s context is to protect the environment so that it doesn’t sicken and kill people. That appeal went to the Supreme Court on Sept 26, 2015.

The Supreme Court decided not to hear our case and sent notice of that decision on Nov 2, 2015. They gave no reason. 

So, we will use the story of the case, and the evidence we filed with the case, to lobby legislators to change the statue to take “discretion” out of the mix when there is overwhelming evidence presented showing human health harm and environmental damage. 


Stay tuned.

Bob


